Improving Judicial Response to Sexual Harassment in the Courtroom
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Running Time:  2 ½  hours

Materials:  Flipchart and flipchart stand/chalkboard, markers, Handouts A, B, C

Target Audience:  Judges, court personnel, lawyers, legal professionals

This session is intended as an opportunity for judges, court personnel, and other legal professionals to strategize about improving the judicial response to sexual harassment in the courtroom and in their profession generally.  This session will be most helpful after introductory sessions in which the dynamics of sexual harassment are explored in depth (See Myths and Realities of Sexual Harassment; Causes and Theories of Sexual Harassment).  Facilitators may want to prepare by identifying specific aspects of the local judicial system to be addressed in this training, and are encouraged to modify the learning objectives and activities accordingly.  
Introduction

Facilitator:  The judicial system plays a crucial role in addressing sexual harassment.  Judges make decisions that affect the lives of the victim, the harasser and/or employer, and potentially other employees in the workplace.  The judicial system can help protect victims, help raise awareness regarding sexual harassment, ensure that perpetrators are held accountable, and prevent further harassment.  Despite the fact that sexual harassment is a widespread problem, its victims face many obstacles when they seek relief from the legal system.  During this session, we will identify barriers in the legal system that impede victims’ ability to access justice.  We will then consider specific strategies to address these barriers.  
Learning Objectives:

Facilitator:  At the end of this session, participants will be able to:

-
Identify barriers in the legal system that impact victims’ ability to access/achieve justice in sexual harassment cases.

-
Develop strategies for overcoming barriers in the legal system.

-
Raise awareness of sexual harassment.

Activity 1:  Sexual Harassment Definitions and Sources of Law

1. Explore participate knowledge/experience.  Facilitator leads a session to identify the range of participants’ experience and knowledge of sexual harassment law.  Facilitator asks participants to discuss whether and how often they are called upon to address sexual harassment matters, as well as to describe (while maintaining privacy) the general types of cases they have seen.  Facilitator creates a list of general types of sexual harassment cases that participants have seen or, if there are not many examples from personal experience, Facilitator can ask for examples of what they perceive to be typical sexual harassment cases.  


· Write down abbreviated descriptions of the cases as they are offered on a flipchart without any comments, notes or questions for 5-7 minutes.  After discussing the types of cases, post the list on the wall so it is visible throughout the training workshop.

2. Discuss frequency and merit of sexual harassment claims asserted.  Facilitator asks participants to estimate, based on their personal experience, what percentage of sexual harassment claims (1) have merit, and (2) result in some type of favorable resolution for the victim.  Also, ask whether they can estimate how many women experience sexual harassment in the workplace.  Facilitator notes that while conclusive answers on such questions are not available, the available research is thought-provoking:
· The United States Equal Employment Opportunity Commission (EEOC), received 12,510 charges of sexual harassment in 2007 (16% of which were filed by males).  Of the 12,510 charges, 11,592 were resolved, with 
-
30% resulting in “merit resolutions,” which means charges with favorable outcomes for 

the charging party (the alleged victim), such as negotiated settlements, withdrawal of the 

charge after receipt of some desired benefit, or conciliations,  
-
45% resulting in a determination of no reasonable cause to find harassment had 

occurred, and 
-
24% being closed for administrative reasons, such as inability to find a party.  

· In a recent survey of Russian women:
-
100% of participants said they had been subjected to sexual harassment by their bosses 
-
32% said they had had intercourse with their bosses at least once, and 
-
7% claimed they had been raped.

· According to a study completed in 1998 for the European Commission:
-
40-50% of female employees experienced some form of sexual harassment
-
harassers are overwhelmingly men, while victims are overwhelmingly women
-
approximately 5-9% of victims filed formal complaints, such as contacting a professional, 

supervisor or counselor (based on a review of research in 11 northern Member States).

· What reaction do you have to these statistics?  Are any of the numbers surprising?

3. Define sexual harassment.  Facilitator informs the participants that he/she wants take a step back to discuss the definition of sexual harassment as well as the sources of law which define sexual harassment.  Facilitator makes the following preliminary points:

· There is no single definition of what constitutes prohibited behavior despite national and international efforts to address and eliminate sexual harassment, but many definitions focus on behavior that is unwanted and causes harm by creating a hostile work environment or influencing the victim’s employment or conditions of employment.  

· Generally speaking:

-
International instruments define sexual harassment broadly as a form of violence against women and as discriminatory treatment, 

-
National laws focus more closely on the illegal conduct.

Facilitator:  For purposes of this training, we will use the European Union’s definitions, as adopted by the European Union Council and Parliament in a 2002 amendment to the 1976 Equal Treatment Directive, which is printed on Handout A. *1  Give participants time to read the definition.

· 
Facilitator may use, as an alternative to the EU definition of sexual harassment, a legal definition that is based on country-specific laws, if applicable.  


4. Discuss key elements of sexual harassment.  Facilitator asks participants to develop a list of key elements of a sexual harassment claim, based on the EU definition or the applicable law:  

Sexual harassment:

· is unwanted, improper or offensive conduct 


· can be verbal, non-verbal or physical, e.g., comments about the target’s body, displays of pornographic material, or sexual touching.


· relates or refers to the sex of the target, e.g., comments about the competence of women, derogatory comments about a pregnant colleague who is working, or is sexual in nature, e.g., sexual jokes or references to the target’s body or sexual life. 


· may be quid pro quo harassment: the victim’s refusal or acceptance of behavior influences decisions concerning her employment or conditions of employment, e. g. a manager tells his assistant, "Perform a sexual favor for me and you will [/ or you will not] get promoted”


· alternatively, may create a hostile work environment: The harasser or harassers’ behavior creates an intimidating, hostile, degrading, humiliating or offensive environment, e.g., male employees make daily comments over a long period of time about the sexual life and body of their female co-worker which comments are audible to the co-worker. 

· At this point, Facilitator may wish to ask participants for, or Facilitator may add, any examples that help explain.  Record the suggestions on the flipchart for everyone to see. 

5. Examine applicable sexual harassment law.  Facilitator provides Handout B and discusses relevant sources of International and National Law on sexual harassment, including (depending on relevance):

· United Nations:  Resolution 48/104, Declaration of the Elimination of Violence Against Women, which:

-
defines violence against women to include sexual harassment, which is prohibited at work, in educational institutions and elsewhere; and

-
encourages development of penal, civil or other administrative sanctions, as well as preventative approaches to eliminate violence against women. 


· Africa:  Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa dictates that State Parties take appropriate measures to:

-
eliminate all forms of discrimination against women and guarantee equal opportunity and access in the sphere of education and training, 

-
protect women from all forms of abuse (including sexual harassment), 

-
ensure transparency in recruitment, promotion and dismissal of women, and combat and punish sexual harassment in education and the workplace. 


· European Union:  Directive 2006/54/EC and 1976 Equal Treatment Directive, as amended

-
notes that the Charter of Fundamental Rights of the European Union prohibits discrimination on the grounds of sex and enshrine the right to equal treatment between men and women in all areas, including employment, work and pay.  

-
clarifies that sexual harassment constitutes discrimination on the grounds of sex 

-
obligates Member States to prohibit, at a minimum, behavior meeting the Directive’s definition of sexual harassment in the workplace.

-
encourages employers to take measures to combat all forms of sexual discrimination and prevent harassment in the workplace.

· United States: Section 703(a)(1) of Title VII, 42 U.S.C. § 2000e-2(a), makes it unlawful for employers to “…fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms conditions or privileges of employment, because of such individual's race, color, religion, sex, or national origin[.]”  The Equal Employment Opportunity Commission, charged with enforcing the law, provides guidance explaining that:

-
Title VII does not proscribe all conduct of a sexual nature in the workplace, only unwelcome sexual conduct that is a term or condition of employment.

-
unwelcome sexual conduct constitutes sexual harassment when "submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment”

-
two types of sexual harassment have been identified: 

(1) 
“quid pro quo” harassment, where an individual’s submission to or 

rejection of harassing conduct is used as the basis for employment 

decisions affecting the individual, and 

(2)

“hostile environment” harassment, 

both of which are actionable as forms of sex discrimination.  Although the two types are theoretically distinct claims, the line between the two is not always clear and they often occur together:

For example, an employee’s tangible job conditions are affected when a sexually hostile work environment results in her constructive discharge.  Similarly, a supervisor who makes sexual advances toward a subordinate employee may communicate an implicit threat to adversely affect her job status of she does not comply.  “Hostile environment” harassment may acquire characteristics of “quid pro quo” harassment if the offending supervisor abuses his authority over employment decisions to force the victim to endure or participate in the sexual conduct.  Sexual harassment may culminate in a retaliatory discharge if a victim tells the harasser or her employer she will no longer submit to the harassment, and is then fired in retaliation for this protest.  Under these circumstances it would be appropriate to conclude that both harassment and retaliation in violation of section 704(a) of Title VII have occurred.

See EEOC website, http://www.eeoc.gov/policy/docs/currentissues.html, visited Oct. 15, 2007.

6. Clarify concepts of hostile work environment harassment.  Facilitator notes that many people are confused about the concept of a hostile work environment.  Facilitator asks the participants to consider what kinds of facts might contribute to a hostile work environment.  On the flipchart, draw a line vertically down the middle of the page and record these answers on one side.  Conversely, ask the participants to describe facts which might undercut a claim of hostile work environment.  Record those responses on the other side. 


· Facilitator should be prepared to start the discussion with examples if necessary.  

Examples of facts that might contribute to a hostile work environment include:  

-
sexual comments or slurs

-
displays of sexually-oriented pictures, calendars or other materials

-
unwanted sexual advances (including a range of conduct, from asking someone for sex to asking someone on a date); 

-
a pattern of harassing conduct; and, incidence of sexual harassment directed to other employees in addition to the victim.

Examples of facts that might detract from a hostile work environment claim include:

-
the alleged victim participated in the conduct;

-
the conduct was an isolated incident; and, 

-
the victim never complained to a supervisor or other managerial personnel before bringing suit. 

Note that these factors may not be determinative alone, but are relevant considerations.  

7. Discuss participant experience.  Facilitator should lead a discussion asking whether, in their experience, judges or juries are more willing to accept as true and punish certain types of sexual harassment cases, and conversely whether judges and juries are more resistant to accepting or punishing other types of cases.  Ask the participants if they have an opinion as to why certain types of cases are viewed with more skepticism or reluctance to punish.  Use this to segue into the next two activities, explaining that first you will discuss how cases come to court, and then you will discuss what barriers exist for victims who want to file sexual harassment cases in court. 

Activity 2:  Discussion of How Sexual Harassment Cases Come to Court 

1. Facilitator begins by asking the participants to describe how sexual assault cases come before judges in the courtroom, discussing cases that they have seen in their practice, while maintaining the privacy of the individuals involved.  Facilitator may draw the participants’ attention to the following:

· What, if any, are the specific sexual harassment laws?  
· Are there possible criminal violations involved with a sexual harassment claim? 
· Which civil/ administrative code provisions apply to sexual harassment?

· Describe any other cases in your practice in which sexual harassment was an issue. 
· Are sexual harassment claims an issue for other types of cases, for instance wrongful termination?  Constructive discharge?  Are they brought as counterclaims when employers bring suit against employees?  

· Before beginning this session, it is recommended that facilitators review how the legal system in the country of training addresses sexual harassment.  For instance, some countries have different standards for what constitutes a hostile work environment, and many countries do not have criminal sanctions for sexual harassing conduct. 
2. Facilitator summarizes the results of the brainstorming drawing the participants’ attention to the fact that they see evidence of sexual harassment in a variety of cases in their practice. 

Activity 3:  Identifying Barriers in the Legal System to Accessing Justice

1. Brainstorming on potential barriers.  Facilitator leads brainstorming session to create a list of possible reasons that victims of sexual harassment choose not to enter the legal system and potential barriers to women seeking relief through the courts.  

· Write down each idea as they are offered on a flipchart without any comments, notes or questions for 7-10 minutes.  After discussing the ideas, post the list on the wall so it is visible throughout the training workshop.

a.
Structural/administrative barriers.  Ask participants to first consider factors that may affect a victim’s ability to use the legal system which are not personal to her, but rather are limitations presented by the system itself.  Examples:
· Hours of operation and/ or location of the court;

· Fees associated with filing a case;

· Delay in court procedures;

· Monetary sanctions imposed against the perpetrator or employer; etc.


b.
Personal/legal barriers.  Next, ask the participants to consider personal reasons that may lead victims to choose not to pursue a claim.  Examples: *3

· Feelings of guilt or embarrassment about sexual harassment;

· Fear they will be blamed for the conduct (accused of “asking for it” through behavior or dress);

· Fear they will lose their job or suffer other reprisal;

· For professional women in particular, concern they will not be taken seriously after filing a complaint or will be viewed as “troublemakers”;

· Fear they will be viewed as overreacting to “harmless” behavior.

c.
Summary and relation to causes and theories.  Facilitator summarizes the results of the brainstorming, adding points that were not brought up by the participants if necessary.  Facilitator may also discuss the ways in which the personal reasons align with issues discussed in the “Causes and Theories of Sexual Harassment” training module.
2. Identifying barriers in fact patterns.  Facilitator forms small groups of 4-6 participants, distributes sample scenarios, flipchart sheets and markers and gives them the following task:

· Discuss the scenario in your group and identify the types of barriers that we just listed.  In addition, identify any specific acts of the various professionals mentioned in the scenario that the victim encounters, which may have impeded a victim’s access to justice.

· Record your conclusions on a flipchart.  You will have 20 minutes for this task, after which you will report to the entire group.

· Facilitator should modify the scenarios provided as appropriate to illustrate problem areas specific to the country of training.  Ideally, each scenario will contain a combination of “structural” problems, i.e. having to do with the physical and administrative aspects of the court, as well as legal professionals’ attitudes and beliefs about sexual harassment.  

3. Discussing barriers identified.  Facilitator reconvenes the entire group and has each small group report on their results:

· Ask a representative from one group to read or summarize the scenario. 

· Ask one or more other participant from the same group to display the group’s flipchart sheet and explain their conclusions.
· Allow participants from the observing group to ask the presenting group questions about their findings.

· As each group reports, record the main points of the group’s presentation, grouping like issues together under major categories, i.e. “physical layout of court and hours of operation,” “lack of understanding about sexual harassment legislation,” “problems that arise during the hearing of the case,” etc.  Be aware that participants may focus on problematic conduct or acts of the professionals involved in each scenario.  (For example, the judge interrupts the victim and prevents her from telling her story.)  If so, draw participants’ attention to possible omissions that may also have contributed to the situation described in the scenario.  For example, the judge fails to ask the victim about other possible examples or incidence of harassing conduct.
· Repeat the process until each group has reported its conclusions and thank all the participants for their hard work.  Conclude this activity by encouraging participants to consider other barriers after leaving today’s training session, and to be on the look out for them going forward.   
. 

Activity 4: Developing Strategies for Improving the Judicial Response to Sexual Harassment
1. Introduction.  Facilitator:  In the prior activity, we focused on identifying barriers in the legal system for victims of sexual harassment who are trying to obtain justice.  The purpose of the next exercise will be to strategize about concrete ways in which the judicial system can minimize these barriers and improve its response to cases of sexual harassment.  

2. Strategy development.  Facilitator divides participants into small groups of 4-6 participants and gives each group one of the categories listed on the flip chart from the previous discussion.  Facilitator gives each group pieces of flipchart paper and a marker and tells them that they will brainstorm and strategize about potential solutions to the problems listed in their category, classifying the solutions as either “immediate actions” (actions that can be undertaken now with little or no expense) and “long-term action” (activities that require extensive planning, coordination, technical assistance or funding).  Facilitator shows the participants a flipchart illustrating a continuum that will help them to conceptualize the range of activities they can discuss, and gives them 20 minutes to complete the task.
Prior to the exercise, prepare a flipchart with the following continuum.  The flipchart can also include a sample problem and strategies to illustrate the purpose of the exercise:


Problem:  Victims of sexual harassment may have little time to pursue a claim because the court’s hours of operation conflict with their work schedules.
Immediate









Long-term
Action










Action


· As participants work on the task, move from group to group and help clarify their task.  Facilitator should prepare some possible strategies to assist each group if they find it difficult to brainstorm potential solutions.  In addition, facilitator should encourage participants to focus on short-term achievable strategies, even if they are not complete solutions to the identified problems.  Also, encourage them to think about ways that the judiciary interacts with other actors in the law enforcement system and possible actions they can take as well.

3. Discussion.  Facilitator reconvenes the entire group and has each small group report on the strategies they have devised.  Facilitator encourages each group to comment on or elaborate on the possible strategies.  Other strategies can be added to each flipchart sheet as they are raised.  

Closing and Summary

Facilitator closes the training module by emphasizing the following points:

· The participants came up with creative and interesting solutions to some of the problems women face when trying to access the judicial system in cases of sexual harassment.  

· Members of the legal profession have a unique role in addressing sexual harassment.  In addition to the strategies identified today, keep in mind that judges and other members of the legal profession are often community leaders, and can help shape a community’s response to sexual harassment by mobilizing other professionals and through example.  


· Some specific actions that judges and court personnel can take:

· Interpreting and enforcing the law in ways that provide justice for victim and accountability for perpetrators of sexual harassment;

· Establishing courtroom policies and procedures to enhance access for victims and ensure they are treated with dignity and respect;

· Treating sexual harassment as a serious issue;

· Holding consistent training for court personnel on sexual harassment.

· Although many solutions will require long-term and sustained efforts, the group also came up with a number of creative strategies that can be implemented immediately. 

4. Facilitator asks the participants whether they can each, as individuals, make a commitment to try to implement one or more of the short-term strategies.  If the group is in agreement, facilitator asks each participant in turn to commit to an attainable goal and to tell the group what it is and what their timeline is for implementing it.  Facilitator concludes by encouraging participants to work together and use each other, as well as other professionals, as resources in implementing these strategies. 

Questions and Comments:

Facilitator should end the session by asking if there are remaining questions or comments related to this material.  Keeping track of feedback will allow the facilitator to make useful changes to future presentations.
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HANDOUT A

SEXUAL HARASSMENT STATISTICS AND DEFINITION

1.
U.S. Statistics.  The Equal Employment Opportunity Commission in the United States (EEOC), which is charged with enforcing federal sexual harassment laws under Title VII, provides these statistics:

“In Fiscal Year 2007, EEOC received 12,510 charges of sexual harassment. 16.0% of those charges were filed by males.  EEOC resolved 11,592 sexual harassment charges in FY 2007 and recovered $49.9 million in monetary benefits for charging parties and other aggrieved individuals (not including monetary benefits obtained through litigation).”  

See EEOC website, http://www.eeoc.gov/types/sexual_harassment.html, visited Oct. 16, 2008.

Additionally, EEOC statistics show that of the 12,510 charges filed in 2007, 11,592 were resolved.  Of the 11,592 resolved: 

· 3,515 cases involved “merit resolutions,” which means a favorable outcome to the charging party in some manner, such as negotiated settlements (1,571), withdrawal of the charge after receipt of some desired benefit (1,177), or conciliations (767).  


· In 5,273 cases the EEOC determined there was no reasonable cause to believe harassment had occurred; and, 

· 2,804 cases were closed for administrative reasons, such as the inability to find a party.

See EEOC website, http://www.eeoc.gov/stats/harass.html, visited Oct. 16, 2008.  

2.
Russian Statistics.  In a recent survey of Russian women 100% of the participants said they had been subjected to sexual harassment by their bosses, 32% said they had had intercourse with their bosses at least once, and 7% claimed they had been raped.  See Adrian Blomfield, Sexual Harassment okay as it ensures humans breed, Russian judge says, Telegraph.co.uk, July 30, 2008, at http://www.telegraph.co.uk/news/worldnews/europe/russia/ 2470310/Sexual-harrassment-okay-as-it-ensures-humans-breed,-Russian-judge-rules.html, visited Oct. 21, 2008.   

3.
European Union Statistics.  According to a study completed in 1998 for the European Commission, approximately 40% to 50% of female employees experienced some form of sexual harassment.  The study determined that harassers are overwhelmingly men, while victims are overwhelmingly women.  The study also concluded that victims of sexual harassment did not typically undertake “formal responses,” such as contacting a professional, supervisor, or counselor, or making a formal complaint.  Approximately 5-9% of victims filed formal complaints (this estimate was based on a review of research in 11 northern Member States).    

See Sexual Harassment in the Workplace in the European Union, available at http://www.un.org/womenwatch/osagi/pdf/shworkpl.pdf, visited Oct. 22, 2008.  

Definition of Sexual Harassment

The European Union Equal Treatment Directive defines harassment related to sex and sexual harassment as follows:

Harassment related to sex is “conduct related to the sex of a person [that] occurs with the purpose of or effect of violating the dignity of a person, and of creating an intimidating, hostile, degrading, humiliating or offensive environment.”

Sexual harassment is “any form of unwanted verbal, non-verbal, or physical conduct [that] occurs with the purpose or effect of violating the dignity of a person, in particular when creating an intimidating, hostile, degrading, humiliating or offensive environment.”  

“Harassment [related to sex] and sexual harassment within the meaning of [the] Directive shall be deemed to be discrimination on the grounds of sex and therefore prohibited.  A person’s rejection of or submission to, such conduct may not be used as a basis for a decision affecting that person.”  



HANDOUT B

SEXUAL HARASSMENT LAWS

· Resolution 48/104 adopted by the United Nations General Assembly on the report of the Third Committee, Declaration of the Elimination of Violence Against Women:  Under this Declaration, violence against women is defined to include sexual harassment, which is prohibited at work, in educational institutions and elsewhere.  The Resolution encourages the development of penal, civil or other administrative sanctions, as well as preventative approaches (including legal and political) to promote the elimination of violence against women. 


· Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo, CAB/LEG/66.6 (Sept. 13, 2000), entered into force Nov. 25, 2005:  The Protocol dictates, among other things, that State Parties take appropriate measures to eliminate all forms of discrimination against women and guarantee equal opportunity and access in the sphere of education and training, protect women from all forms of abuse (including sexual harassment in schools and other educational institutions), ensure transparency in recruitment, promotion and dismissal of women, and combat and punish sexual harassment in the workplace. 


· Directive 2006/54/EC of the European Parliament and the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast):  The Directive notes that Articles 21 and 23 of the Charter of Fundamental Rights of the European Union also prohibit any discrimination on the grounds of sex and enshrine the right to equal treatment between men and women in all areas, including employment, work and pay.  It also clarifies that sexual harassment is contrary to the principle of equal treatment between men and women and constitutes discrimination on the grounds of sex for purposes of the Directive.  The Directive specifically defines sexual harassment as any form of unwanted verbal, non-verbal or physical conduct of a sexual nature, with the purpose or effect of violating the dignity of a person, in particular when creating an intimidating, hostile, degrading, humiliating or offensive environment.  


· Title VII of the United States’ Civil Rights Act, Section 703(a)(1), 42 U.S.C. § 2000e-2(a) makes it unlawful for employers to:  “... to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms conditions or privileges of employment, because of such individual's race, color, religion, sex, or national origin[.]”  The Equal Employment Opportunity Commission, charged with enforcing the law, provide this guidance:

“Title VII does not proscribe all conduct of a sexual nature in the workplace.  Thus it is crucial to clearly define sexual harassment: only unwelcome sexual conduct that is a term or condition of employment constitutes a violation. 29 C.F.R. § 1604.11(a).  The EEOC's Guidelines define two types of sexual harassment: "quid pro quo" and "hostile environment."  The Guidelines provide that "unwelcome" sexual conduct constitutes sexual harassment when "submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment," 29 C.F.R § 1604.11 (a) (1).  "Quid pro quo harassment" occurs when "submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual," 29 C.F.R § 1604.11(a)(2).  29 C.F.R. § 1604.11(a)(3).  The Supreme Court's decision in Vinson established that both types of sexual harassment are actionable under section 703 of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a), as forms of sex discrimination.

“Although "quid pro quo" and "hostile environment" harassment are theoretically distinct claims, the line between the two is not always clear and the two forms of harassment often occur together.  For example, an employee's tangible job conditions are affected when a sexually hostile work environment results in her constructive discharge.  Similarly, a supervisor who makes sexual advances toward a subordinate employee may communicate an implicit threat to adversely affect her job status if she does not comply.  "Hostile environment" harassment may acquire characteristics of "quid pro quo" harassment if the offending supervisor abuses his authority over employment decisions to force the victim to endure or participate in the sexual conduct.  Sexual harassment may culminate in a retaliatory discharge if a victim tells the harasser or her employer she will no longer submit to the harassment, and is then fired in retaliation for this protest.  Under these circumstances it would be appropriate to conclude that both harassment and retaliation in violation of section 704(a) of Title VII have occurred.” 

See The U.S. Equal Employment Opportunity Commission website, http://www.eeoc.gov/policy/docs/currentissues.html, visited Oct. 15, 2007. 

HANDOUT C

Sample Scenarios

Scenario 1

Elena has decided to prosecute her case of sexual harassment privately, since she is concerned about her fellow co-workers finding out about her case and treating her differently at the office, and because she feels embarrassment about the harassment.  Elena has had to take a day off work to go to the court, and she missed a few days previously because she felt uncomfortable going to work to face her harasser.  She is worried that she may be fired from her job if she has to take any more time off.

Elena arrives at the court with her young son.  Ordinarily, the child would be in kindergarten, but Elena is not sure how long she will have to be in court and is worried that she would have to leave to meet her child if he were at school.  After many hours of waiting, the child is getting hungry and tired begins to cry, so a clerk arrives and asks them to please be quiet or to wait outside the building.   

Later, in the courtroom, the judge asks Elena why she has brought the case.  She tries to explain that her supervisor has been harassing her by repeatedly asking her out on dates, even though she has refused every time and told him she is married.  He makes a point to show Elena magazines he keeps on his desk that contain photographs of naked women and with sexually explicit material, and tells her sexually explicit jokes almost daily.  When she has asked him to leave her alone, he tells her to “lighten up,” and claims he is just joking.  He tells Elena’s co-workers in front of her that she is “uptight,” and a “prude.”  They generally laugh along with him, but don’t say anything to Elena. 
The judge asks Elena “has your supervisor tried to force you to have sexual relations with him?” and Elena answers “no.”  The judge asks “does he touch you in a sexual way?”  Elena answers “only once.”  The judge asks “has he threatened to fire you?”  Elena responds that her supervisor has not said the specific words, although she worries about being fired if she keeps refusing him.  Then the judge asks, “well, if he hasn’t forced you to do anything, and he hasn’t threatened to fire you, what are you here for?”  The judge ultimately dismisses the case.  
--------------------------------------------------------------------------------------------------------------------------------------------

Scenario 2

Irena works six days a week to support her husband, who is disabled, and their two children.  Money is tight, but her job offers good benefits.  Irena has been sexually harassed by a co-worker, James, for the past few months, but just recently the harassment escalated when he started to demand sexual favors.  In the past, her supervisor and co-workers had observed James ask Irena out on dates.  Irena always refused, and several times she asked him to leave her alone.  Her supervisor told James to “cut it out” a couple of times, but took no further action.  Now, James threatens Irena that he will tell their boss that she sometimes takes long lunches if she does not have sex with him.  Irena has occasionally taken longer lunches in order to do errands that she cannot otherwise complete because she works during normal business hours, such as taking her children to doctor appointments.  Irena knows that her boss has little tolerance for employees who aren’t present during their scheduled work hours, and takes James’s threat seriously.     

Irena has decided to seek help through the court because she is afraid that her boss will fire her if she goes directly  to him as she believes James’ will carry out his threat.  The court filing fee is a significant burden for Irena, and she has no money to consult any type of advocate or attorney.  Irena tells the judge that she wants James’s conduct to be stopped, but does not want her employer to “get in trouble” because she is afraid she will face reprisal if that happens.  She wants to make sure her job is safe, but thinks James should be punished for his conduct.  
--------------------------------------------------------------------------------------------------------------------------------------------

Scenario 3

Cornelia is a 22 year-old professional woman who has come to court alleging that she was locked out of her office after she refused to have sexual relations with her 47-year-old boss.  “He always claimed that female workers signaled to him with their eyes that they desperately wanted to ‘be laid’ on the boardroom table as soon as he gave the word,” she told the judge.  “I didn’t realize at first that he wasn’t speaking metaphorically.”  
The judge threw out Cornelia’s case not because of lack of evidence, but because he thought the employer’s conduct was not improper.  The judge said:  “If we had no sexual harassment we would have no children.” *


*Note, this scenario is based on a true case.  See Huffington Post, Russian Judge Rules Sexual Harassment Is Okay As It Ensures Survival of Human Race, Aug. 5, 2008, http://www.huffingtonpost.com/2008/08/05/russian-judge-rules-sexua_n_117071.html.  

The woman in this case had been hoping to be only the third woman in Russia’s history to bring a successful sexual harassment action against a male employer.  See Adrian Blomfield, Telegraph.co.uk, Sexual Harassment okay as it ensures humans breed, Russian judge rules, July 30, 2008, http://www.telegraph.co.uk/news/worldnews/europe/russia/2470310/Sexual-harrassment-okay-as-it-ensures-humans-breed,-Russian-judge-rules.html.   
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Court clerks can be trained to provide fast, efficient direction to women seeking to initiate a claim, including having initiating paperwork ready to hand out with detailed directions to make the process easier.








Flip chart





Court can extend hours of operation to be open, for example, one evening a week or one weekend a month. 





Court website can be developed to provide guidance regarding how to start a claim, with forms that women can prepare in advance to expedite the process. 








Provide Handout A
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Provide Handout B
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Provide Handout C
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