LAW ON PROTECTION OF DOMESTIC VIOLENCE

                                         I GENERAL PROVISIONS

                                          Content of  Law

                                                  Article 1
This Law defines the term of domestic violence, the circle of persons deemed as the family members in the context of the present Law, prescribes the way how to protect  members of family, and covers also other issues being essentially related  to protection of domestic viloence.

                                                    Domestic violence

                                                           Article 2

Domestic violence, in the context of this Law, is the behaviour of one member of the family when he/she threatens physical integrity, sanity and tranquillity of the other member of the family.

Domestic violence, as per paragraph 1 of this Article, specifically comprises:


1. committed, or a try to commit, serious physical damage;


2. fear caused by a murder threat, or physical hurt made to a family 

                            member or a person being close to him/her;


3. forsed sexual relation;


4. imposed sexual relation, or a sexual encounter with a person younger

                            than 14 years old, or with a weak person;


5. limited freedom of moving or communication with third persons;


6. offence, as well as any other kind of rough, ruthless and evil-minded 

                            behaviour. 

Members of family

Article 3

Under this Law, members of family are considered to be: 


1. spouses or ex spouses;


2. unmarried couples or ex unmarried couples;


3. blood relatives, or relatives from full adoption in direct line without any 

                limitations, and side-line relatives to the extent of fourth degree of relation; 


4. relatives from non-full adoption;


5. mother and father-side relatives up to second degree of relation;


6. persons who live together in the same household;


7. persons who have been, or still are, involved in emotional or sexual relation, 

                respectively the persons who have got their own child, or a child is to be born 

                soon although they have never lived together in a common family household.

The right to protection

Article 4

A victim of violence is entitled to a social support and protection of domestic violence, in accordance with the Law.
Social support and provided accommodation

Article 5

Social support is given through provided accommodation and psycho-social support to the victim of violence.

Social Work Centre is obliged, within the scope of its competences, to offer both material and non-material support to the victim. 

More detailed conditions for effectiveness of the rights stipulated in paragraph 1 of this Article are prescribed by the state authority competent for social care affairs.

Plan to support a victim

Article 6

An inter-disciplinary team, composed of the representatives from custodian body, police, non-governmental organisations and relevant specialists dealing with family issues, shall be established with the Social Work Centre for the purpose to design a plan to support victim.

Minister competent for social protection questions shall issue a regulation act specifying the content of the support plan for the victim.

Organisations for protection of violence

Article 7

State may grant concessions for perfoming public service in order to prevent domestic violence.

State provides sufficient capacity in secure homes and shelters for the victims of domestic violence.

Emergency Centre

Article 8

Local government unit is allowed to establish an Emergency Centre or other public centre to help the victim of domestic violence.

The Emergency Centre shall, maximum 12 hours after received notification on domestic violence, get in contact with the victim of such violence.

In case the victim refuses to cooperate with the Emergency Centre, he/she shall still be offered  help by this Centre, at least 2 more times in the forthcoming 24 hours.

The Emergency Centre shall inform the victim about his/her rights, possible support provided by state authorities and non-governmental organisations, and legal procedures for achieving those rights as well.

While giving support to the victim of violence, the Emergency Centre cooperates with other protection actors, and coordinates their activities, if necessary.

Actors of support

Article 9

Complete and properly synchronised protection of domestic violence, under this Law, is to be given by competent authorities (police, court, prosecutor, custodian body).

Non-governmental organisations may cooperate with state authorities competent to give support to the victims of domestic violence and participate into inter-disciplinary teams formed with the aim to support those victims.

Emergency of procedure

Article 10

All procedures related to domestic violence are urgent in nature.

Confidentiality in taking actions

Article 11

Actions undertaken with respect to domestic violence are confidential.

Data regarding domestic violence are secret and are allowed to be disclosed only with the victim's consent.

Accountability to violence notification

Article 12

Medical, educational and other institutions and authorities, as well as non-governmental organisations, are obliged to notify on committed violence in family, found out while performing their own duties, to the police immediately. 

Relevent notification, as per paragraph 1 of this Article, is to be submitted by medical worker, social worker, teacher and members of family, as well as by any other citizen who acquires any knowledge of the violent act happened in family, in particular when the victim of such violence is a juvenile person.

Police actions

Article 13

After received notification on domestic violence, police shall undertake all actions and measures with the aim to protect the victim of violence under the Law on Police, Law on Misdemeanours and Code on Criminal Procedure, as well as under this Law, and shall also notify the custodian respectively.

Person accompanying the victim
Article 14

Victim of domestic violence is allowed to choose a confidential person to accompany him/her in all procedures related to domestic violence (hereinafter called »Accompanying person«).

Accompanying person may be any adult whom the victim of domestic violence trusts.

Accompanying person supports victims to achieve his/her rights in procedures at competent state authorities.

Competent authorities are obliged to provide presence of accompanying person in criminal, civic and administrative procedures where the victim is involved and which are connected with the relations in family.

II  PROTECTION MEASURES

                                              Types of protection measures

Article 15

One or more protection measures can be ordered by court,  which provisionally prohibit/s or limit/s maintenance of personal relations with the other members of family, or provide/s protection for the victim of domestic violence, namely as follows:

1. displacement from family apartment, house or other residential facility;

2. prohibited approach to the victim of domestic violence;

3. prohibited disturbance or spying on a person exposed to domestic violence;

4. provided protection for the person exposed to domestic violence;

5.obligatory cure of  addiction;

6. compulsory psycho-social treatment. .

Purpose of protection measures

Article 16

Purpose of protection measures is to prevent and suppress domestic violence, remove the consequences of the performed violence, also to undertake efficient measures in order to re-educate the violence committer and eliminate the circumstances being convenient grounds or encouraging committment of such violence in family.

Displacement from apartment or house

Article 17

Displacement from apartment, house or other residential rooms can be ordered to a person who committed the violence towards the member of family with whom he/she lives in such apartment, house or other rooms, regardless the rights of ownership or rental rights over such real estate, in case when there is a probability that the committer of violence can repeat such violence.

The person towards whom the measure of displacement, referred to in paragraph 1 of this Article, is ordered has to leave the apartment, house or other rooms immediately, in the presence of police officer, if needed.

The measure referred to under paragraph 1 of this Article is imposed for a period that cannot be shorter than 1 (one) or longer than 3 (three) months.

Prohibited approach to violence victim

Article18

Measure of prohibited approach to a victim of domestic violence can be ordered to a person who committed such violence in case of existing threat for a repaeted act of such violence.

Court is obliged to specify, in its decision, the place or the area, respectively the minimum distance where the violence committer is not allowed to approach to the victim of domestic violence.

The measure described under paragraph 1 of this Article shall be ordered to last for the period being neither shorter than 1 (one) month nor longer than 1 (one) year.

Prohibited disturbance or spying

Article 19

Measure of prohibited disturbance or spying on a person exposed to violence can be ordered to a person who committed the violence through such disturbance or spying, in case of possible danger for a repeated act of disturbance or spying on the person referred to in Article 3 of this Law.

The measure described under paragraph 1 of this Article shall be ordered to last for the period being neither shorter than 1 (one) month nor longer than 2 (two) years.

Obligatory cure of addiction

Article 20

Obligatory cure of addiction can be imposed to a person who committed domestic violence under prevailing impacts of alcohol or drugs, with the probability to repeat such violence due to such addiction again.

The measure described under paragraph 1 of this Article lasts as long as there is a need for its application, but shall not exceed two year period.

Compulsory psycho-social treatment

Article 21

 Compulsory psycho-social treatment can be ordered to the committer of domestic violence with the aim to stop the violent behaviour of the committer, or in case of a danger that the committer can repeat such violence towards persons referred to in Article 3 of this Law.

The measure described under paragraph 1 of this Article lasts until the reason for which it was ordered stops to exist, but cannot exceed 6 (six) months.

Provided protection for victims of violence

Article 22

The measure of provided protection for the victims of violence gives physical protection to the violence victim in order to provide protection and enable him/her to take personal identity documents, clothes, money and other things, necessary for his/her everyday life, from house, apartment or other rooms.

The measure described under paragraph 1 of this Article covers the order to the police officials to accompany the person exposed to violence and to protect him/her while coming out from the house, apartment or other rooms.

The duration period of the measure described under paragraph 1 of this Article is determined by the period in which the court order has to be executed.

III ACTING UPON PROTECTION MEASURES

Imposition of protection measure

Article 23

If assessed necessary to protect the victim of domestic violence immediately, the court shall impose appropriate protection measure, after hearing the violence committer.

                                                 Submitters of requests

Article 24

Protection measures can be imposed at the request of a member of family exposed to violence, or by his/her legal representative, or upon the request of custodian, state prosecutor, non-governmental organisations, police or as per official duty.

Protection measure mentioned in Article 16 of this Law is imposed as per official duty.

Competence

Article 25

In case when criminal, respectiveley misdemeanour or other court procedure has not been initiated for deciding on appropriate protection measure and its implementation, the competence for deciding in such procedure is at the relevant regional court which would have been competent for such procedure.

If the procedure is started, the decision is to be made by the court where it has been commenced.

Time when protection measure is determined

Article 26

Protection measure can be determined before starting or during criminal, misdemeanour  respectively action procedure, as well as after completion of those procedures, as long as there is the need for such measure. 

Protection measure as an independent sanction

Article 27

District authority for misdemeanours, in case it deems necessary to protect the victim of domestic violence without any delay, can impose appropriate protection measure as an independent sanction after hearing the violence committer, without waiting for completion of misdemeanour or criminal procedure.

Complaint

Article 28

The complaint against the decision on determination of protection measure can be submitted within 3 (three) days after the date of the decision's  delivery.

The complaint is to be considered at the first instance court by the council composed of three judges within 3 (three) days upon the receipt of documents.

The complaint does not delay the execution of decision.

Prolongation, termination and change of protection measure

Article 29

Protection measure can be prolonged until the reasons for which it was determined stop to exist.

Protection measure can be terminated before expiration of the prescribed time if the reasons for which it was imposed stop to exist.

When imposing the protection measures, court will take into account the purpose and extent of the imposed measure, and it also can change such measure by the other protection measure, if necessary.

Submission of decision

Article 30

Decision ordering protection measure is to be submitted to the relevant authority which is obliged to execute such measure.

Decision ordering protection measures referred to in Article 15, points 1,2,3 and 4 of this Article is submitted to the police for execution.

If the committer, without any justified reasons, does not undergo psycho-social treatment in freedom, or if he/she leaves the treatment process by his/her own will, the court shall order forced execution of the measure in an appropriate health or other relevant institution.

Submission of decision to custodian body

Article 31

Regional authority is obliged to submit the decision immediately, both to the custodian body covering the territory where the family member who suffered violence resides, and to the custodian body covering the territory where the family member against whom the protection measure is ordered resides, too.

Controlled execution of protection measure

Article 32

Court may, at any time, order control in order to ensure whether the protection measure is properly executed and request a report from the competent authority, while this authority is obliged to submit this report to the court without any delay.

If the charged person does not fulfil the obligations ordered by imposed protection measure, the authority executing the measure respectively notifies the court, and the court may then order an additional measure for supervision in such case.

Obligations of custodian body

Article 33

Custodian body is obliged to keep records about persons against whom the violence is committed and also about persons against whom the protection measure is determined, and to inform regional competent authority about the execution of such measure,as well as to propose termination or prolongation or change of the measure by the other one.

The way how to keep records shall be defined by the Minister competent for social protection, within 3 (three) months after the date when this Law enters into force.

Keeping records

Article 34

Court submits the decisions on ordered protection measures and data related to domestic violence to the competent custodian body, which then keeps respective records.

IV SANCTION PROVISIONS

                                                  Acts subject to sanctions

Article 35

Member of family who by forse, threat or other evil-minded behaviour jeopardises security and dignity of the other member of family, or causes him/her pain, fear, feeling of being endangered, or who rougly humiliates him/her, or destroy his/her personal things, shall be sanctioned to the fine amounting to three up to twenty times multipled minimum  salary in the Republic, or to imprisonment up to 60 days.

Adult member of family who commits the violence in family in the presence of a child, shall be punished for such act to the fine amounting in the range from minimum five times minimum salary in the Republic, or to imprisonment sanction in duration of at least 40 days.

If the violence under paragraph 2 of this Article is committed against the child, the committer shall be punished for such act to the fine amounting to at least six times minimum salary in the Republic, or to imprisonment lasting not shorter than 40 days.

Legal person mentioned under Article 9 paragraph 1 of this Law shall be punished for failing to notify competent state authority about the domestic viloence, taken place in family that he/she had found out while performing his/her duty, to the fine amounting to ten times up to three hundred times minimum salary in the Republic.

Person mentioned under Article 9 paragraph 2 of this Law who fails to notify police or competent state prosecutor  about the violence happened in family as per Article 2 of this Law, observed by him/her while performing his/her duty, shall be punished to the fine amounting to two times up to ten times minimum salary in the Republic, or to imprisonment of at least 15 days.

Responsibility for non-acting under protection measures

Article 36

Committer of domestic violence is obliged to act in accordance with the protection measure ordered to him/her.

The person who does not act as per the ordered protection measure shall be punished for failure to do so to the fine amounting to three times up to fifteen times minimum salary in the Republic, or to a prison sanction lasting at least 30 days. 

The sanction shall be determined by relevant regional authority in the form of a written decision which is allowed for complaint by the parties within 3 (three) days upon receipt of the decision.

The complaint shall not delay the execution of the decision.

V TRANSITIONAL AND FINAL PROVISIONS

Respective application of the Law

Article 37

The provisions from the Law on Misdemeanours and the Code on Criminal Procedure shall be respectively applied onto the procedure for protection of domestic violence, if not prescribed differently by this Law.
Issuance of secondary legislation

Article 38

Minister of Interior Affairs shall issue the regulations on the way how to implement protection measures under Article 15 paragraph 1, points 1-4 of this Law, within 3 (three) months after the date when this Law comes into force.

Ministre of Health shall issue the regulations on the way how to undertake the measures for obligatory cure of addiction, within 3 (three) months upon the effectiveness date of this Law.

Minister of Labour and Social Welfare and Minister of Health shall issue the regulations to determine the way and the place how and where psycho-social treatment is to be conducted, within 3 (three) months upon the date when this Law enters into force.

Establishment of Commission

Article 39

Ministre of Justice shall form the Commission with the task to follow up and improve the work of the authority competent for criminal and misdemeanour procedure, and also to monitor the execution of sanctions related to protection of domestic violence, and issue Rules for the Commission's work as well, within 6 (six) months upon the date when this Law enters into force.


The members of the Commission shall be selected and nominated out of judges, state prosecutors, lawyers, officials from the Ministry of Interior Affairs specialized in the field of criminal violence in family, also officials from the Ministry of Justice and officials from the Ministry of Labour and Social Welfare.

Commission shall give proposals and opinions to the Minister of Justice.

Effectiveness of the Law

Article  40

This Law becomes effective as on the eight (8th) day after its publishment in the »Official Gazette of the Republic of Montenegro«.

PAGE  
1

